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ELDER CARE 
The Ethical Considerations Of 
Representing The Elderly 
Many ethical problems and issues which arise can be 
resolved or minimized if proper precautions are taken 
Attorneys providing legal services to elderly clients often confront difficult ethical problems and 
dilemmas. They must sometimes choose 
between alternative courses which ap-
pear to violate generally recognized eth-
ical precepts. They frequently encoun-
ter ethical issues on which little or no 
guidance is found in standard formula-
tions on professional responsibility. 
Relevant published ethics opinions are 
not numerous and are often contradic-
tory. Fortunately, many of the ethical 
problems and issues that arise in repre-
senting the elderly can be resolved or 
minimized if the circumstances and re-
lationships that present them are antici-
pated and proper precautions are taken. 
Success in this regard requires a height-
ened sensitivity to such issues. Until 
more adequate direction is forthcoming 
from the profession, the attorney must 
resort to his own moral values and sense 
of professionalism for guidance. 
This article' identifies factors and re-
lational settings which generate many of 
the ethical difficulties encountered in 
representing the elderly. It examines as-
pects of selected representation situa-
tions and discusses recurring issues in 
the context of existing guidelines. It 
does not treat the issues presented com-
prehensively and does not provide de-
finitive answers or satisfy a desire for 
certainty. Hopefully, it will increase 
awareness of and sensitivity to ethical 
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issues and assist in minimizing ethical 
dilemmas. 
Contributing Factors 
The age of a client is rarely of itself 
significant to the presence of ethical 
problems. However, factors other than 
age which are often present in legal 
service undertakings involving elderly 
individuals can contribute to the sever-
ity of ethical problems. For example, 
elderly clients are more likely to be 
heavily dependent upon family mem-
bers or others for personal care and at-
tention than other clients. Such depend-
ence, often arising from deteriorating 
health, creates a potential for exertion 
of undue influence and an opportunity 
for overreaching. The attorney must 
determine whether services contem-
plated for the client are in fact desired 
by the client. 
The elderly client is 
more likely to 
confront the attorney 
with needs and problems 
that are perceived as 
"family" problems 
or concerns. 
The elderly client is more likely to 
confront the attorney with needs and 
problems that are perceived as "fam-
ily" problems or concerns. Often fam-
ily members accompany the elderly in-
dividual to the initial meeting with the 
attorney. From previous relationships 
and dealings they may consider the at-
torney to be the "family" attorney. 
Some family members may in fact be 
current clients of the attorney or may 
have retained the attorney for services in 
the past. A particular approach to a 
problem may seem best for the family 
as a whole but may entail differing 
losses, gains, risks and opportunities 
among family members. For example, 
the granting of a durable power of at-
torney by an elderly client to a daughter 
may enable better management and 
conservation of assets for the benefit of 
the client and the family, but it entails a 
loss of client autonomy and a risk that 
the daughter may misuse the power to 
the detriment of the client and other 
family members who are ultimate ob-
jects of the client's bounty. Similarly, a 
transfer of assets by an elderly individ-
ual to a child made feasible by more 
liberal Medicaid rules' may conserve as-
sets within the family at the human cost 
of increasing the individual's depend-
ence on others . 
The Question Of Capacity 
The elderly client is more likely to 
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generate issues involving questionable 
legal capacity. Does the individual have 
capacity to perform the intended act, 
such as execution of a Will? Is there 
sufficient capacity to become a client? Is 
there sufficient capacity to give know-
ing consent to disclosure of confidential 
information or consent to representa-
tion that may entail conflicting interests 
of other clients? Is there a need for a 
formal guardianship, and if so, what 
role may the attorney play in procuring 
the required appointment? 
Model Code And Model Rules 
Standard formulations of rules of 
professional responsibility and conduct 
simply fail to address or address inade-
quately the role of the attorney who 
provides personal, financial and estate 
planning services to senior citizens and 
others. The Model Code of Profes-
sional Responsibility (Model Code), 
which was adopted by the American Bar 
Association in 1969 and is currently fol-
lowed in a minority of states, deals al-
most exclusively with the advocacy role 
of the attorney in the context of litiga-
tion. The Model Rules of Professional 
Conduct (Model Rules), adopted by the 
There is a growing 
awareness of the need 
for the legal profession 
to provide more guidance 
on ethical issues 
confronting attorneys in 
the fields of estate 
planning and elder law. 
ABA in 1983 to replace the Model Code 
and now followed in a majority of ju-
risdictions, acknowledges that attorneys 
sometimes function as advisors and in-
termediaries but nonetheless continues 
a primary emphasis on the advocacy 
role. The two model formulations have 
been amended significantly in a number 
of jurisdictions which purport to follow 
them, but the variations rarely address 
the role of the attorney as planner and 
counselor. Fortunately , there is a grow-
ing awareness of the need for the legal 
profession to provide more guidance on 
ethical issues confronting attorneys in 
the fields of estate planning and elder 
law.' 
Many of the more difficult ethical is-
sues involve such questions as who is 
the client, is multiple representation in-
volved and if so, are impermissible con-
flicts present, is disclosure of informa-
tion acquired in the representation per-
missible, and is the autonomy of the 
client sufficiently respected? Consider 
your role as an attorney in the follow-
ing settings. 
1. You have previously prepared 
Wills for Son and aged Father, a wid-
ower. Son consults you regarding Fath-
er's increasing forgetfulness and failure 
to pay bills on time and asks your ad-
vice regarding creation of a joint bank 
account on which Son might draw for 
the purpose of paying Father'S bills. 
You answer Son's questions and also 
discuss powers of attorney and revoca-
ble trusts as alternative arrangements. 
Son thanks you for your advice and 
says he will take Father to the bank and 
have Son's name put on Father's ac-
counts also. You offer to explain to Fa-
ther the implications of joint bank ac-
counts and the other options discussed. 
When it comes to providing for 
your clients, it's good to know 
there's a name you can trust. 
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When their well-being is your responsibility, it's nice 
to know there's someone you can recommend . . . Kelly 
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Girl" People, recognized worldwide for excellent service. 
We provide in-home companionship and care to those 
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offices across the United States we can provide 
assistance for your clients in their own community. 
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m KELI,y~s~isted 
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Son declines your offer. Queries: In this 
situation, do you have any duties to Fa-
ther? May you, without consent of Son, 
contact Father to explain how creation 
of a joint account with Son may under-
mine aspects of Father's estate plan, 
which calls for equal treatment of his 
son and daughter? 
torney under which Uncle appoints 
Nephew his attorney-in-fact. Because 
Uncle resides elsewhere, Nephew will 
arrange to have Uncle execute the in-
strument without Attorney's direct su-
pervision, and Nephew will pay your 
fee. Queries: May you prepare the in-
strument without first consulting Uncle 
regarding his wishes and the implica-
tions of executing the instrument? Does 
it matter if you suspect that Nephew 
plans to have Uncle reimburse the 
amount of your fee? If you subse-
quently learn that Nephew is abusing his 
powers under the instrument, what may 
2. Nephew consults you regarding his 
uncle and states that Uncle, who is in 
declining health, is willing for Nephew 
to handle all of Uncle's affairs. He 
states that Uncle is familiar with powers 
of attorney. Nephew requests that you 
prepare a broad durable power of at-
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you do? If Uncle were to ask you to as-
sist him in revoking the instrument and 
in preparing another instrument ap-
pointing Niece as his attorney-in-fact, 
may you do so? Consider, as a varia-
tion, the ethical duties and problems 
that may arise if the instrument were 
prepared and executed as a consequence 
of a consultation with Uncle and 
Nephew jointly and Nephew agreed to 
pay your fee. 
3. Client, whom you did not repre-
sent in the matter, was recently ap-
pointed guardian of the person and es-
tate of aged Aunt, whose capacity is 
partially impaired. Client has retained 
you for assistance in discharging his du-
ties as guardian. Queries. What, if any, 
duties do you have to the ward? Is there 
a possibility that you may be civilly lia-
ble to Ward for losses arising from 
breaches of fiduciary duty by Client if 
your closer attention to matters may 
have prevented or minimized the losses? 
Under what circumstances, if any, are 
you required to inform the court, the 
ward or others of knowledge you may 
acquire indicating malfeasance on the 
part of client? 
4. You have represented Daughter 
and her husband for many years, pro-
viding them with estate planning serv-
ices, business advice, etc. Daughter ad-
vises that her very wealthy aged mother 
has come to live with her following the 
death of her other child, Daughter's sis-
ter. Daughter also advises that Moth-
er's Will and related estate planning in-
struments, which were prepared by an 
out-of-state attorney, unduly favor de-
ceased Sister's branch of the family in 
providing a per stirpes rather than per 
capita scheme of ultimate distribution to 
Mother's grandchildren upon termina-
tion of certain trusts. Daughter has dis-
cussed the matter with Mother and 
Mother has agreed to major modifica-
tions along lines suggested by Daugh-
ter. Daughter would like to make an 
appointment for Mother to see you. 
Mother will become your client and will 
pay your fee for services rendered. You 
will, of course, be expected to interview 
Mother privately to confirm her wishes 
prior to drafting any instruments for 
execution by her. Queries: Can you 
properly accept Mother as a client and 
provide the services Mother apparently 
desires? Will your participation in the 
revision of her estate plan put the re-
vised plan at risk in any way? 
5. Husband and Wife are in their 70s 
and have been your clients for years. 
Husband is in declining health and is 
gradually losing his mental powers . It 
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seems only a question of time before 
Husband will require the services of a 
nursing home. Their home is mortgaged 
and is titled in their joint names as ten-
ants by the entireties. Most of their 
modest wealth consists of securities that 
he owns . Wife is concerned about 
"spousal impoverishment" and con-
sults you regarding what should be 
done. You tell her of the advantage of 
using some of Husband's assets to pay 
off the mortgage (the home is an "ex-
empt" asset under Medicaid) and sug-
gest the need for Husband to execute a 
broad durable power of attorney mak-
ing her his attorney-in-fact. She dis-
cusses the matter with Husband and the 
two later meet with you. Husband is 
confused. He clearly doesn't want to 
payoff the mortgage, he doesn't under-
stand Medicaid and, notwithstanding 
your explanations, has no notion of 
what is meant by an exempt resource. 
However, he understands the need for 
someone to pay his bills, knows what 
powers of attorney are, and is willing to 
execute one. Wife confides that "if he 
will only execute the thing, I'll take care 
of the rest." Queries. May you try to 
pressure Husband to accept and imple-
ment your advice by using your consid-
erable powers of persuasion and capi-
talizing on his confidence and trust in 
you? May you proceed with Husband's 
execution of the power of attorney 
knowing that Wife will probably use his 
assets to pay of the mortgage, notwith-
standing his contrary wishes? 
6. An elderly individual suffered a 
broken hip while being treated at a hos-
pital and retained you to represent him 
in pursuing the tort claim. Over the 
course of several meetings with him at 
Sister's home, where he was recuperat-
ing, you noticed his attention span was 
weakening. At your last meeting he did 
not recognize you, and when you men-
tioned the case and the need to file suit 
if settlement negotiations failed, he told 
you to leave and not come back. Que-
ries. What are your options in the con-
tinued representation of Client? May 
you, at Sister's request, seek to have 
Sister appointed guardian of the person 
and estate of client? 
Who Is The / A Client? 
In Situations 1, 2, and 3, above, most 
of the ethical issues turn on the ques-
tion of just who, among the persons in-
volved, is a client. However, neither the 
Model Code nor the Model Rules de-
fine the clrcumstances required to cre-
ate an attorney-client relationship. The 
Comment to Model Rule 1:3 states that 
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"(where) a lawyer has served a client 
over a substantial period in a variety of 
matters, the client may sometimes as-
sume that the lawyer will continue to 
serve on a continuing basis unless the 
lawyer gives notice of withdrawal." The 
"Scope" segment of the Model Rules 
notes that "whether a client-attorney 
relationship exists for any specific pur-
pose can depend on circumstances and 
may be a question of fact." 
Usually the client is an individual 
paying the" fee." However, in some 
circumstances, a lawyer may represent a 
client whose fee is paid by another, per-
haps younger, family member. In such 
a case, Model Code DR 5-107 requires 
consent of the client for acceptance of 
the fee from a third party and a deter-
mination by the attorney that such an 
arrangement will not interfere with pro-
fessional judgment on behalf of Client. 
Model Rule 1:8 is to like effect. 
A lawyer may owe duties to a "third 
person" in some cases, if the formal 
client owes such duties . The third per-
son may thus become a derivative cli-
ent. ' In a significant Arizona opinion, 
the court held that an attorney for a 
guardian had duties to an elderly ward 
and could be civilly liable for negligent 
failure to prevent or mitigate breach of 
fiduciary duty by the guardian. ' The 
Comment to Model Rule I: 14 states 
that if a lawyer represents a guardian 
for a ward and is aware that the guard-
ian is acting adversely to the ward' s in-
terests, the lawyer may have an obliga-
tion to prevent or rectify the miscon-
duct. Should a similar obligation exist 
when an attorney represents others who 
have fiduciary duties to third persons 
which are not being observed? A Vir-
ginia legal ethics opinion concluded that 
a lawyer representing an attorney-in-fact 
had no such duty to the principal, who 
was not regarded as a client. 6 However, 
a New Jersey ethics opinion held that an 
administrator of a decedent's estate may 
be under a duty to reveal to the court 
and to other counsel information that 
the fiduciary had "borrowed" estate 
assets to meet personal needs. ' 
Identification of who is "the" or "a" 
client or a "former" client is required to 
apply Model Rules and Model Code 
provisions relating to preserving confi-
dences, avoiding conflicts and main-
taining duties of loyalty and communi-
cation. Considerable uncertainty exists 
when the situation involves an individ-
ual who is or may be a "derivative" cli-
ent. Many of the ethical problems raised 
in Situations I through 3 could have 
been avoided or minimized if the attor-
24 
Attorneys providing legal 
services in settings 
involving the elderly 
must be sensitive to the 
possibility that 
overreaching and fraud 
may occur. 
ney had, at the outset, made it clear that 
the elderly individual was the "pri-
mary" client and the implications of 
representation on that basis had been 
fully discussed and documented. 
Representation 
Ethical problems in representing the 
elderly arise when other family mem-
bers are present or former clients. Both 
under the Model Code and Model 
Rules, an attorney is to avoid represen-
tation of persons with differing inter-
ests unless he is satisfied that he can ad-
equately represent each and each con-
sents after full disclosure. ' Ethics 
opinions issued by bar organizations 
addressing estate planning engagements 
(usually involving husband-wife situa-
tions) typically parrot the language of 
the Code or Rules and conclude that the 
attorney may go forward with concur-
rent representation of the family mem-
bers. Few ethics opinions offer mean-
ingful guidance in parent-child estate 
planning situations. 
An attorney considering preparation 
of a Will for an elderly client and who 
also represents a younger family mem-
ber should be especially sensitive to is-
sues of undue influence and divided 
loyalty. Situation 4, while distinguisha-
ble, is close to the fact pattern in 
Haynes v. First National Bank of New 
Jersey" There, the court found the at-
torney to have violated the ethical stan-
dards under Model Code DR 5-105 re-
lating to declining employment where 
the interests of another client may im-
pair professional judgment. The court 
suggested that such "prophylactic" 
measures as full disclosure, full advice 
as to the nature of the conflict and the 
obtaining of knowing and intelligent 
waivers may not have been sufficient to 
overcome the conflict and permit the 
attorney to render unimpaired judg-
ment on behalf of the client. The court 
also found from the confidential rela-
tionship existing between the clients, the 
confidential relationship between the 
attorney and the elderly client, and the 
breach of ethical duty by the attorney , 
that a presumption of undue influence 
in the preparation of the Will arose 
which could be rebutted only by clear 
and convincing evidence. 
Whether other jurisdictions would 
construe the attorney's duty to avoid 
representation of clients with differing 
interests in estate planning engagements 
as expansively as did the Haynes court 
is unclear. That court recognized that 
the application of DR 5-105 to such sit-
uations had not previously been ac-
knowledged within the profession. It 
declined to pursue sanctions against the 
attorney" ;or that reason. 
Preserving Confidences 
The generally recognized duty of at-
torneys to preserve inviolate the confi-
dences and secrets of clients is subject to 
exceptions that vary considerably 
among jurisdictions. One exception rec-
ognized in some jurisdictions involves 
confidences of clients of questionable 
capacity and is discussed in the next 
section. Whether and under what cir-
cumstances there should be a "client 
fraud harming third parties" exception 
is one of the most controversial ethical 
issues to confront the bar. 10 Situations 2 
and 3 posit circumstances in which a 
client has been or may be engaged in 
fraudulent conduct. Jurisdictions that 
follow the original 1969 version of the 
Model Code's DR 7-102 permit revela-
tion of client fraud occurring in the 
course of representation where the cli-
ent refuses to rectify the fraud. Juris-
dictions that follow the ABA's 1974 
amendment to DR 7-102 do not permit 
revelation of fraud when the informa-
tion to be revealed is protected by a 
confidential communication. Those fol-
lowing Model Rule 1:6 in its present 
form permit revelation of confidential 
information with respect to certain 
threatened future criminal acts but not 
with respect to past fraudulent acts . 
Attorneys providing legal services in 
settings involving the elderly must be 
sensitive to the possibility that over-
reaching and fraud may occur. Where 
the attorney can choose whether to rep-
resent the elderly individual or to rep-
resent others involved, choosing the el-
der as the client will generally present 
fewer ethical difficulties. Also, as in 
other estate planning engagements in-
volving dual representation, the attor-
ney who represents both an elderly per-
son and another with respect to the 
same or related subject should reach ex-
press understandings regarding the ex-
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tent to which information received from 
one may be shared or considered in 
serving the other. 
Representation of individuals with 
questionable capacity is fraught with 
difficulty . II Situation 5 presents a con-
fused client in the context of concurrent 
representation of a spouse with seem-
ingly differing interests . Notwithstand-
ing the precepts of the Model Code and 
Model Rules, discussions with the par-
ties geared to full disclosure of the im-
plications of continued representation 
and the obtainment of knowing waivers 
may seem out of place. A suggestion 
that the parties employ separate counsel 
equates with abandonment of a family 
the attorney has served for years . 
Among the choices available to the at-
torney are: a) withdrawal and leaving 
the issue unresolved to the detriment of 
the family, b) attempting to pressure 
Husband into a course he does not de-
sire to pursue, and the need for which 
he doesn't understand, and c) making a 
decision on behalf of Husband by ena-
bling Wife to act on his behalf in ways 
contrary to his known wishes. Choice a) 
respects the autonomy of Husband as 
client and rejects the notion of the 
"family" as client. It is not profession-
ally satisfying. Choices b) and c) dimin-
ish or reject the autonomy of Husband 
but in the mind of the attorney may ad-
vance his "real" interests." 
In Situation 6, the client is seriously 
incapacitated and seems to be unable to 
make rational decisions in a litigious 
setting. The Model Code and Rules 
provide only vague guidelines for the 
attorney. The Code, in EC 7-12 ("ethi-
cal considerations" under Canon 7) ac-
knowledges "additional responsibili-
ties" of the attorney when a client is 
unable to make considered judgments 
on his behalf. It states that where the 
client is under a disability a lawyer may 
be compelled in court proceedings to 
make decisions on behalf of the client, 
but the lawyer cannot perform any act 
or make any decision which the law re-
quires to be performed or made by the 
client or a duly constituted represen-
tatve. The Model Rules address the 
problem of client's capacity more 
broadly. Rule I: 14 directs the attorney 
to maintain "as far as is reasonably 
possible" a normal client-attorney rela-
tionship with the client whose ability to 
make "adequately considered deci-
sions" is impaired. The Comment to the 
Rule states without elaboration that if 
the disabled person lacks a legal repre-
sentative, "the lawyer often must act as 
de facto guardian." Under the Rule, "a 
26 
lawyer may seek the appointment of a 
guardian or take other protective action 
with respect to the client, only when the 
lawyer believes the client cannot ade-
quately act in the client's own interest." 
Neither the Rules nor the Comments 
thereto expressly address the apparent 
conflict between the need to maintain 
confidentiality with regard to informa-
tion concerning the client' s condition 
and the need to disclose such informa-
tion to others in order to take such pro-
tective action as the initiation of guard-
ianship proceedings. Published legal 
ethics opinions issued by state and local 
bar organizations, which generally are 
not authoritative, range from those ex-
atling the importance of preserving 
confidences to those exalting the impor-
tance of promoting the best interest of 
the disabled client. In lIIinois, an attor-
ney may not seek the appointment of a 
guardian for a client if doing so would 
require revelation of confidential infor-
mation ." Likewise, in California an at-
torney may not institute proceedings to 
appoint a conservator on behalf of a 
client over the client's objection al-
though the attorney believes the best in-
terests of the client requires such ap-
pointment. Duties relating to loyalty, 
preservation of confidences and avoid-
ance of conflicts preclude institution of 
such proceedings ." In Cleveland, an at-
torney may seek the appointment of a 
guardian ad litem, but not a personal 
guardian, when an apparently incom-
petent client rejects a good settlement 
offer. Seeking appointment of a per-
sonal guardian would be adversarial and 
would place the attorney in a position 
of impermissible conflict with the cli-
ent. 15 In Kentucky, because a mentally 
incompetent client may lack the capac-
ity to discharge the attorney, a purport-
edly discharged attorney may in ex-
treme cases seek appointment of a con-
servator to protect the client, but may 
not serve himself as conservator. 16 In 
New York City, a lawyer may disclose 
confidential information about a client's 
alcoholism in a conservatorship pro-
ceeding, but should seek to have such 
disclosure done in camera and to have 
the file sealed." However, in Nassau 
County, NY, a lawyer who forms an 
opinion that an estate planning client 
needs a conservator (forgetful, un-
kempt, dashing eyes, unusual disposi-
tive scheme) may not inform family 
members of his conclusion because of 
the primary duty to preserve confi -
dences. 18 In Florida, an attorney, after 
first expressing doubts to the client re-
garding competence, may, over the ob-
jection of the client, seek the appoint-
ment of a guardian if considered in the 
best interest of the client. 19 And in Vir-
ginia, an attorney can seek appointment 
of a guardian for a mentally disabled 
client when believed it is in his best in-
terest without apparent need to fir st 
confront the client on the question of 
his disability. 20 
In a recent opinion" issued by the 
ABA's Standing Committee on Ethics 
and Professional Responsibility, the 
conflict between Rule 1.6 (preservation 
of confidences) and Rule 1.14 (author-
ity to act as de facto guardian in certain 
situations) was resolved under a "best 
interest" approach. The opinion con-
cluded that an attorney who, from ob-
servations of the client's aberrational 
behavior during the course of legal rep-
resentation, reasonably suspects the 
possibility of medication abuse ethically 
may discuss the client's condition with 
the client's physician when the client re-
fuses to discuss the matter and is inca-
pable of giving a valid consent. The 
opinion, while acknowledging that the 
"sanctity of client autonomy" is the 
heart of the Model Rules, concludes 
that discussion with the physician is al-
lowable under the express exception o f 
Rule 1.6, which permits "disclosures 
that are impliedly authorized in order to 
carry out the representation .. . " It con-
strues Rule 1.6 in conjunction with Rule 
1 . 14 so as to avoid internal inconsis-
tency. The opinion recognizes that a 
client's disability may become so severe 
that the attorney can no longer respect 
the client's autonomy. When this oc-
curs, and the client cannot adequately 
act in his own interest, the opinion finds 
that "Rule 1.14(b) permits a lawyer to 
seek the appointment of a guardian or 
to take other protective action . . . 
(which) inevitably requires some degree 
of disclosure of information relating to 
the representation to third parties ." 
Conclusion 
Attorneys should be alert to the range 
of ethical issues they may confront in 
representing elderly clients and mindful 
of the setting and relationships in which 
they are more likely to arise. They 
should pay close attention to the ques-
tion of "who" is the client. Ambigui-
ties regarding who is the client should 
not be left unresolved. In family set-
tings ethical issues may be minimized if 
the elderly member is routinely re-
garded as the principal client. Where 
representation involves persons in con-
fidential or fiduciary relationships, the 
consequences of a party's breach of fi-
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duciary duty or other overreaching be-
havior should be considered and the 
role of the attorney in such cases care-
fully assessed and , if feasible, discussed 
in advance. Ethical problems involving 
representation of clients with impaired 
capacity resist satisfactory resolution. 
Many can be avoided if the client can be 
persuaded while competent to antici-
pate the possible need for substitute de-
cision-making and provide therefor by 
execution of a durable power of attor-
ney . The apparent irrelevance of the 
Model Rules and Model Code to the 
role of the attorney in providing per-
sonal and estate planning advice to eld-
erly individuals and to families coping 
with the problems presented by the 
needs of an aging member is a matter 
that needs attention. Hopefully, the or-
ganized bar will cooperate in more fully 
addressing the need for ethical guidance 
in this area. 0 
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